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Notional  Ocoonic  and  Atmetphoric 
Administration 

[50  CFR  Ports  601,  602,  603] 

REGIONAL  FISHERY  MANAGEMENT  COUNaiS, 
FISHERY  MANAGEMENT  PLANS  AND  CONFI- 
OENTIAUTY  OF  STATISTICS 

Prepesod  Guidolinos 

AGENCY:  National  Oceanic  and  At¬ 
mospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  Rules. 

SUMMARY:  NOAA  is  issuing  Pro¬ 
posed  Rules  to  obtain  public  comment 
on  several  sections  held  in  "Reserved” 
status  when  Pinal  Regulations  were 
published  on  July  5,  1977,  which  pro¬ 
vided  overall  guidance  to  the  eight  Re¬ 
gional  Fishery  Management  Councils 
established  pursuant  to  the  Fishery 
Conservation  and  Management  Act  of 
1976  (Pub.  L.  94-265). 

The  Proposed  Rules  presented  below 
would  provide  guidance  on:  (1)  Use  of 
funds  from  sources  other  than  the  De¬ 
partment  of  Commerce;  (2)  carryover 
of  administrative  and  programmatic 
funds;  (3)  compliance  with  National 
Environmental  Policy  Act  of  1969 
when  preparing  Fishery  Management 
Plans;  and  (4)  confidentiality  of  statis¬ 
tics  which  are  submitted  to  the  Secre¬ 
tary  of  Commerce  pursuant  to  a  Fish¬ 
ery  Management  Plan. 

DATE:  Comments  must  be  received  on 
or  before  March  10. 1978. 

ADDRESS:  Comments  should  be  ad¬ 
dressed  to:  Assistant  Administrator  for 
Fisheries,  National  Marine  Fisheries 
Service  (NMFS),  Washington,  D.C. 
20235 

FOR  FURTHER  INFORMATION 
CONTACT: 

Richard  H.  Schaefer,  Chief,  Fisher¬ 
ies  Management  Operations  Divi¬ 
sion,  202-634-7454;  or  Robert  J.  Wil¬ 
liams.  Fisheries  Management  Sup¬ 
port  Specialist,  Fisheries  Manage¬ 
ment  <3perations  Division.  202-634- 
7436,  National  Marine  Fisheries  Ser¬ 
vice.  Washington  D.C.  20235. 

SUPPLEMENTARY  INFORMATION: 

Background 

Final  Regulations  were  published  on 
July  5,  1977  (42  FR  34449),  to  provide 
essential  clarifications  of  guidance  for 
the  effective  functioning  of  the  Coun¬ 
cils.  Certain  sections  were  reserved,  to 
allow  additional  time  for  resolution 
and  further  clarification  of  identified 
legal  and  policy  questions. 

Purpose 

To  amend  50  CFR,  chapter  VI  by 
withdrawing  the  reserved  designation 
of  certain  sections  of  the  Final  Regu¬ 


lations.  and  by  adding  new  text.  The 
concerned  sections  provide  guidance 
which  is  summarized  as  follows: 

(1)  Funds  from  other  sources.  This 
section  states  that  Councils  may  enter 
into  cooperative  agreements  with 
states  and  other  institutions  in  certain 
cases,  but  advance  approval  must  be 
obtained  from  the  Secretary  of  Com¬ 
merce.  Any  monies  received  from 
sources  other  than  the  Department  of 
Commerce  must  be  funneled  through 
NOAA  to  the  Councils. 

(2)  Carryover  of  funds.  This  section 
specifies  that  unused  grants  for  oper¬ 
ational  and  general  expenses  usually 
will  revert  to  NOAA  at  the  end  of  each 
fiscal  year.  Programmatic  grants  asso¬ 
ciated  with  development  of  fishery 
management  plans  may  be  written  for 
more  than  one  fiscal  year  in  appropri¬ 
ate  cases.  Upon  completion  of  the  spe¬ 
cific  work  unused  funds  will  revert  to 
NOAA. 

(3)  Compliance  voith  National  Envi¬ 
ronmental  Policy  Act  This  section  de¬ 
scribes  procedures  for  complying  with 
the  National  Environmental  Policy 
Act  (NEPA),  in  developing  a  fishery 
management  plan  (FMP),  and  amend¬ 
ments.  These  regulations  require  that 
an  environmental  assessment  of  the 
impacts  of  the  FMP  be  conducted  by 
the  Council  and  NMFS  at  the  earliest 
practicable  stage  to  determine  if  an 
environmental  imp£u;t  statement 
(EIS),  is  required  under  NEPA  crite¬ 
ria.  We  seek  public  comment  particu¬ 
larly  on  whether  the  EIS  and  FMP 
should  be  two  separate  documents 
bound  together  and  cross-reference,  or 
should  be  totally  integrated  into  one 
document. 

The  regulations  further  specify  that 
all  EIS’s  will  be  submitted  to  the  Envi¬ 
ronmental  Protection  Agency  (EPA), 
following  review  by  appropriate 
NMFS/NOAA/DOC  offices.  NMFS 
and  the  .concerned  Council(s)  will 
jointly  sponsor  a  hearing(s)  on  the 
draft  EIS  and  the  draft  FMP,  and  will 
provide  appropriate  advance  public 
notice. 

The  FMP  may  be  implemented  by 
the  Secretary  30  days  after  the  F^P 
has  been  approved  and  the  final  EIS 
has  been  filed  with  ET*A  and  made 
available  to  commenting  parties.  If 
after  the  FTd:P  has  been  approved  the 
Secretary  determines  that  any 
changes  in  the  FMP  or  regulations 
may  be  substantial  enough  to  warrant 
a  supplement  or  amendment  to  the 
final  EIS,  the  Assistant  Administrator 
for  Fisheries  will  initiate  such  action 
in  consultation  with  the  Council, 
NOAA,  and  Council  on  Fkivironmental 
Quality. 

(4)  Confidentiality  of  statistics.  This 
section  describes  procedures  for  safe¬ 
guarding  certain  information  which 
must  be  submitted  to  the  Secretary 
under  FMP’s  in  accordance  with  statu¬ 
tory  requirement  of  section  303(d)  of 


the  Fishery  Conservation  and  Manage¬ 
ment  Act  of  1976.  Statistics  may  be  re¬ 
leased  to  the  public  in  aggregate  or 
summary  form  only  if  such  release 
would  not  directly  or  indirectly  reveal 
the  identity  or  business  of  any  person 
who  submits  such  statistics.  The  regu¬ 
lations  also  indicate  when  raw  data 
may  be  disclosed  within  NOAA  or  to 
Regional  Council  members  or  staff. 
Procedures  for  handling  Freedom  of 
Information  Act  requests  also  are  de¬ 
scribed. 

Public  Comment 

Interested  parties.  Regional  Fishery 
Management  Councils,  and  govern¬ 
mental  agencies  are  encouraged  to 
submit  written  comments,  views,  or 
data  concerning  the  rules  hereby  pro¬ 
posed,  to  the  Assistant  Administrator 
for  fisheries.  National  Marine  Fisher¬ 
ies  Service,  Washington.  D.C.  20235. 
All  such  submissions  received  on  or 
before  March  10,  1978,  will  be  consid¬ 
ered  prior  to  amending  the  Final  Reg¬ 
ulations. 

The  Assistant  Administrator  for 
Fisheries  is  delegated  authority  to  ap¬ 
prove  regulations  in  Department  of 
Commerce  Organization  Order  25-5A. 
Section  3.01  dd.  Amendment  4  (dated 
September  30,  1976),  and  NOAA  Direc¬ 
tives  Manual  05-50  (dated  November  4, 
1977). 

(Secs.  301(b),  302(f),  303(d),  Fishery  Conser¬ 
vation  and  Management  Act  of  1976  (16 
U.S.C.  1851,  1852,  1854,  1855).) 

Issued:  January  4. 1978. 

David  H.  Wallace, 
Acting  Assistant  Administrator 
for  Fisheries,  National  Marine 
Fisheries  Service. 

In  consideration  of  the  foregoing, 
the  following  regulatory  language  is 
proposed  for  inclusion  in  50  CFR  Parts 
601,  602,  and  603: 

PART  601— REGIONAL  FISHERY  MANAGEMENT 
COUNOLS 

§  601.23  [Amended] 

1.  The  following  language  is  pro¬ 
posed  for  inclusion  as  §  601.23(c)(2): 

(O*  •  • 

(2)  Funds  from  other  sources.  The 
Councils  may  enter  into  cooperative 
agreements  with  States  and  private  in¬ 
stitutions  on  matters  of  mutual  inter¬ 
est  which  further  the  objectives  of  the 
Act.  However,  approval  from  the  Sec¬ 
retary  must  be  obtained  prior  to  enter¬ 
ing  into  such  arrangements,  and  each 
agreement  must  specify  the  nature 
and  extent  of  non-Council  participa¬ 
tion.  The  Councils  are  not  authorized 
to  accept  gifts  or  contributions  direct¬ 
ly.  All  such  donations  must  be  directed 
to  the  NOAA  .Administrator  in  accor¬ 
dance  with  Agency  regulations,  which 
are  available  on  request. 

•  *  •  •  « 
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2.  The  following  language  is  pro¬ 
posed  as  a  new  paragraph  to  be  added 
to  §601,23(0(3): 

(O*  *  • 

(3)*  •  • 

(vi)  Carryover  of  funds.  Councils  re¬ 
ceive  funds  in  the  form  of  (a)  adminis¬ 
trative  grants  for  operational  and  gen¬ 
eral  expenses  and  (6)  programmatic 
grants  for  technical  development  of 
specific  fishery  management  plans 
(FMP)  generally  to  obtain  or  analyze 
data  required  for  completion  of  man¬ 
agement  plans.  Administrative  grants 
are  made  by  fiscal  year  (October  1- 
September  30)  and  expire  on  Septem¬ 
ber  30.  Unused  funds  (unobligated  bal¬ 
ances)  from  the  administrative  grants 
will  be  returned  to  NOAA  after  each 
Council’s  final  close-out'  report.  Ad¬ 
ministrative  grants  will  not  be  ex¬ 
tended  unless  unusual  circumstances 
requiring  extension  are  identified  and 
approved.  Programmatic  grants  are 
made  as  specific  FMP  needs  are  identi¬ 
fied  and  a  grant  request  is  initiated  by 
the  Council  and  approved  by  NMPS/ 
NOAA.  These  programmatic  grants 
may  be  written  for  one  fiscal  year  and 
later  extended,  if  necessary;  or  they 
may  initially  be  written  for  more  than 
one  fiscal  year  period.  Upon  comple¬ 
tion  of  the  specific  work,  unused  funds 
will  be  returned  to  NOAA  in  the  same 
manner  as  for  administrative  grants. 


PART  602— GUIDELINES  FOR  DEVELOPMENT 
OF  FISHERY  MANAGEMENT  PLANS 

3,  The  following  language  is  pro¬ 
posed  for  inclusion  as  §  602.6: 

§  602.6  Compliance  with  National  Envi¬ 
ronmental  Policy  Act  (NEPA). 

(a)  General  (1)  Section  102(2)(c)  of 
NEPA  requires  preparation  of  a  de¬ 
tailed  environmental  impact  statement 
(EIS)  for  major  Federal  actions  that 
significantly  affect  the  quality  of  the 
human  environment.  Both  the  submis¬ 
sion  to  the  Secretary  by  a  Council  of  a 
fishery  management  plan  (FMP)  and 
the  implementation  of  an  P'MP  by  the 
Secretary  may  constitute  “major  Fed¬ 
eral  actions  significantly  affecting  the 
quality  of  the  human  environment” 
within  the  meaning  of  this  section  of 
NEPA.  If  an  EIS  is  required,  then  only 
one  environmental  impact  statement 
need  be  prepared  pertaining  to  the 
submission  and  implementation  of  the 
FMP. 

(2)  The  filing  of  an  EIS  by  the  Sec¬ 
retary  on  behalf  of  the  Department  of 
Commerce  (DOC)  or  a  Council  pursu¬ 
ant  to  this  section  shall  not  limit  the 
authority  of  the  Secretary  to  approve, 
disapprove  or  partially  disapprove  an 
FMP. 

(3)  The  procedures  described  in  this 
section  apply  to  the  initial  submission 
and  implementation  of  FMP’s  and 
amendftients  to  existing  FMP’s.  Ac¬ 
cordingly,  in  the  case  of  a  proposed 
amendment,  the  term  FMP  appearing 


in  this  section  shall,  where  the  context 
requires,  mean  an  “amendment  to  an 
existing  FMP”. 

(4)  In  addition  to  the  guidelines  pro¬ 
vided  in  this  section,  further  informa¬ 
tion  for  responding  to  the  require¬ 
ments  of  NEPA  can  be  found  in  the 
Guidelines  of  the  Council  on  Environ¬ 
mental  Quality  (40  CFR,  Part  1500) 
which  are  soon  to  be  replaced  by  new 
regulations  to  implement  NEPA,  and 
guidelines  and  procedures  of  the  DOC 
(Department  Administrative  Order 
216-6)  and  the  NOAA  Directives 
Manual  02-10. 

(b)  Environmental  assessment  (1) 
To  determine  whether  the  submission 
and  implementation  of  an  FMP  would 
significantly  affect  the  quality  of  the 
human  environment,  an  assessment  of 
the  environmental  impacts  of  these  ac¬ 
tions  must  be  conducted  at  the  earliest 
stage  practicable  in  the  development 
of  an  FMP,  This  assessment  will  be 
conducted  by  the  Council  developing 
the  FMP  with  the  assistance  of  the 
NMFS  Regional  Office.  The  assess¬ 
ment  will  provide  the  basis  for  an  in¬ 
formed  and  adequately  documented 
Council  recommendation  to  the  Assis¬ 
tant  Administer  for  Fisheries  as  to 
whether  to  file  a  negative  declaration 
or  to  prepare  a  draft  environmental 
impact  statement  (DEIS). 

(2)  If,  after  consultation  with  the  ap¬ 
propriate  NOAA  personnel,  the  Assis¬ 
tant  Administrator  for  Fisheries  dis¬ 
agrees  with  the  Council’s  recommen¬ 
dation,  he  should  inform  the  Council 
of  his  reasons  and  w'ork  out  a  solution 
with  the  Council. 

(c)  Negative  declaration.  If  the 
Council  recommends,  after  consulta¬ 
tion  with  the  NMFS  Regional  office, 
that  no  EIS  is  necessary  and  that  a 
negative  declaration  may  therefore  be 
filed  with  respect  to  the  proposed 
FMP,  the  Council  shall  include  a  draft 
negative  declaration  along  with  its  rec¬ 
ommendation  to  the  Assistant  Admin¬ 
istrator  for  Fisheries.  If  the  Assistant 
Administrator  for  Fisheries,  after  con¬ 
sultation  with  the  appropriate  NOAA 
personnel,  agrees  with  the  Council’s 
recommendation,  the  Assistant  Ad¬ 
ministrator  for  Fisheries  will  send  the 
negative  declaration  through  the  ap¬ 
propriate  NOAA  office,  to  the  DOC 
Office  of  Environmental  Affairs  for 
approval  and  filing  on  behalf  of  the 
Department  and  the  Council. 

(d)  Draft  environmental  impact 
statement  (DEIS).  (1)  If  the  Council 
recommends,  after  consultation  with 
the  NMFS  Regional  office,  that  a 
DEIS  should  be  prepared  for  a  par¬ 
ticular  proposed  FMP,  the  Council 
shall  prepare  a  DEIS  with  the  assis¬ 
tance  of  the  NMFS  Regional  office 
and  submit  it  to  the  Assistant  Admin¬ 
istrator  for  Fisheries  for  review.  It  is 
suggested  that  the  DEIS  and  FMP  be 
prepared  as  two  separate  documents 
bound  together.  In  many  instances. 


the  EIS  could  be  succinct  and  fairly 
short  (e.g.,  10-15  pages)  and  could  be 
cross-referenced  to  the  text  of  the 
FMP  for  more  detail  where  appropri¬ 
ate.  Use  of  separate  EIS  and  FMP  doc¬ 
uments  will  facilitate  publication  of 
the  FMP  in  the  Federal  Register,  as 
required  by  section  305  of  the  Act, 
after  the  Secretary  approves  the  FMP. 

(2)  The  Assistant  Administrator  for 
Fisheries,  in  cooperation  with  the 
DOC  and  the  Council,  shall  review  the 
combined  DEIS  and  FMP  and,  if  it  is 
satisfactory,  shall  submit  it  to  the  ap¬ 
propriate  NOAA  office  for  processing 
through  the  DOC  Office  of  Environ¬ 
mental  Affairs  to  the  Environmental 
protection  Agency  (EPA)  for  publica¬ 
tion  of  a  Notice  of  Availability  in  the 
Federal  Register.  (The  DEIS  and 
I^P  will  be  made  available  for  com¬ 
ment  by  governmental  agencies  and  by 
the  public  prior  to  the  hearing(s)  re¬ 
quired  by  section  302(h)(3)  of  the  Act, 
and  referred  to  in  §§  601.24(c)  and 
602.6(d)(3)  of  these  regulations.) 

(3)  The  Assistant  Administrator  for 
Fisheries,  in  cooperation  with  the 
Council,  shall  publish  a  notice  in  the 
Federal  Register  setting  a  comment 
period  on  the  DEIS  and  announcing 
the  date(s)  for  joint  NMFS  and  Coun¬ 
cil  hearing(s)  on  the  DEIS  and  FMP. 
Oral  and  written  statements  and  other 
public  comments  at  these  joint  NMFS 
and  Council  hearings  will  be  received 
with  respect  to  the  DEIS  and  the 
FMP.  Comments  on  the  DEIS  and  the 
FMP  will  be  jointly  considered  by  the 
Council  and  NMPS  but  the  Council 
shall  have  the  lead  responsibility  in  in¬ 
corporating  the  comments  into  the 
FEIS  and/or  FMP  as  appropriate. 

(e)  Final  environmental  impact 
statement  (.FEIS).  Upon  the  Council’s 
submission  of  the  FEIS  and  FMP  to 
the  Assistant  Administrator  for  Fish¬ 
eries,  the  NMPS  staff,  in  coordination 
with  the  Council,  will  review  the  docu¬ 
ment  and  place  the  miS  portion  in 
final  form.  Thereafter,  the  Assistant 
Administrator  for  Fisheries  will 
promptly  send  the  combined  FEIS  and 
FMP  through  the  appropriate  NOAA 
office  to  the  DOC  Office  of  Environ¬ 
mental  Affairs  for  submission  to  the 
EPA.  The  Assistant  Administrator  for 
Fisheries  and  the  Council  will  make 
the  combined  PEIS  and  FMP  available 
to  commenting  parties. 

(f)  Regulations  to  implement  the 
FMP.  (1)  As  soon  as  practicable  after 
the  Secretary  has  approved  the  FMP 
and  the  combined  FEIS  and  FMP  has 
been  made  available  to  the  Council  on 
Environmental  Quality  and  comment¬ 
ing  parties,  the  Assistant  Administra¬ 
tor  for  Fisheries  shall  publish  the 
FMP  along  with  any  regulations 
which  the  Secretary  proposes  to  pro¬ 
mulgate  to  implement  the  FMP  in  the 
Federal  Register.  Such  notice  shall 
provide  a  period  of  not  less  than  45 
days  for  public  comment  on  the  FMP 
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and  the  proposed  regulations.  The  As¬ 
sistant  Administrator  for  Fisheries 
may  schedule  a  hearing  to  receive 
public  comment  on  the  FMP  and  the 
proposed  regulations. 

(2)  After  consideration  of  all  com¬ 
ments,  views,  and  data  presented 
during  the  45-day  public  comment 
period  and  at  the  hearing,  if  any,  the 
Secretary  may  promulgate  final  regu¬ 
lations  implementing  the  FMP. 

(3)  The  Secretary  may  promulgate 
emergency  regulations  pursuant  to 
section  305(e)  of  the  Act  immediately 
after  the  Secretary  has  approved  the 
FMP  and  the  combined  FEIS  and 
FMP  has  been  made  available  to  the 
EPA  and  commenting  parties.  These 
regulations  shall  be  effective  for  a 
period  of  45  days,  following  publica¬ 
tion  in  the  Federal  Register,  and  may 
be  repromulgated  for  an  additional 
period  of  not  more  than  45  days. 

(g)  Supplement  or  amendment  to  the 
FEIS.  (1)  If,  at  any  time,  the  Secretary 
determines  that  changes  in  the  ap¬ 
proved  FMP  or  proposed  regulations 
may  be  substantial  enough  to  warrant 
a  supplement  or  amendment  to  the 
FEIS,  the  Assistant  Administrator  for 
Fisheries,  in  consultation  with  the  ap¬ 
propriate  Council  and  NOAA  office, 
will  initiate  such  supplement  or 
amendment.  This  process  shall  con¬ 
form  to  the  Council  on  Environmental 
Quality  guidelines  (or  new  reflation) 
which  provides  that,  in  effecting  such 
a  change,  “•  •  •  the  agency  should 
consult  with  the  Coimcil  on  Environ¬ 
mental  Quality  with  respect  to  the 
possible  need  for  or  desirability  of  re¬ 
circulation  of  the  statement  for  the 
appropriate  period”  (40  CFR 
150.11(b)). 


FART  603— CONFIDENTIALITY  OF  STATISTICS 

4.  The  following  language  is  pro¬ 
posed  for  inclusion  as  Part  603: 

Sec. 

603.1  Purpose. 

603.2  Definitions. 

603.3  Types  of  statistics  covered. 

603.4  Submission  of  statistics. 

603.5  Procedures  for  disclosure. 

Authority:  5  U.S.C.  sec.  301.522,  533,  sec. 

303(d),  Pub.  L.  94-265,  90  Stat.  352;  Reorga¬ 
nization  Plan  No.  4  of  1979. 

§  603.1  Purpose. 

The  purpose  of  this  Part  603  is  to 
prescribe  those  procedures  required  by 
section  303(d)  of  the  Act  to  preserve 
the  confidentiality  of  any  statistics 
submitted  to  the  Secretary  by  any 
person  in  compliance  with  any  require¬ 
ment  under  a  fishery  mangement  plan 
prepared  by  a  Council  or  the  Secre¬ 
tary. 

§  603.2  Definitions. 

The  terms  and  phrases  used  in  this 
part  shall  have  meaning  and  effect  as 
similar  terms  and  phrases  in  section  3 
of  the  Act,  90  Stat.  333,  and  Part  601 
of  this  chapter. 


§  603.3  Types  of  statistics  covered. 

For  the  purpose  of  this  Part  statis¬ 
tics  will  include,  but  not  be  limited  to, 
information  regarding  the  type  and 
quantity  of  fishing  gear  used,  catch  by 
species  in  numbers  of  fish  or  weight 
thereof,  areas  in  which  fishing  was  en¬ 
gaged  in,  time  of  fishing,  number  of 
hauls,  and  other  similar  information 
required  to  be  submitted  by  a  plan. 


§  603.4  Submission  of  statistics. 

All  statistics  submitted  to  the  Secre¬ 
tary  as  required  by  a  plan  shall  be  pro¬ 
vided  to  the  Assistant  Administrator 
for  Fisheries  or  his  designee.  After  re¬ 
ceipt  of  the  statistics  the  Assistant  Ad¬ 
ministrator  for  Fisheries  or  his  desig¬ 
nee  shall  delete  all  identifying  particu¬ 
lars  from  the  statistics  at  the  first 
practicable  opportunity  consistent 
with  the  needs  of  the  agency  and  good 
scientific  practice.  Appropriate  safe¬ 
guards  shall  be  applied  to  the  mainte¬ 
nance  of  all  statistics,  whether  sepa¬ 
rated  from  identifying  particulars  or 
not,  to  ensure  their  confidentiality 
and  integrity. 


§  603.5  Procedures  for  disclosure. 

(a)  Statistics  required  to  be  submit¬ 
ted  under  a  plan  may  be  disclosed 
within  NOAA  on  a  need-to-know  basis 
to  those  officers  and  employees  who 
are  subject  to  the  prohibitions  against 
the  disclosure  of  confidential  informa¬ 
tion  contained  in  18  U.S.C.  1905. 

(b)  Statistics  required  to  be  submit¬ 
ted  under  a  plan  may  be  provided  to 
Council  Members  and  staffs  on  a  need 
to  know  basis.  The  Council  members 
and  staffs  are  subject  to  the  provisions 
of  18  U.S.C.  1905,  and  are  restricted 
from  further  disclosure  without  the 
express  written  authorization  of  a  Re¬ 
gional  Director.  Regional  Directors 
shall  receive  the  concurrence  of  the 
NOAA  General  Counsel  prior  to  any 
authorization  of  disclosure. 

(c)  The  Assistant  Administrator  for 
fisheries  or  his  designee  shall  institute 
a  control  system  to  identify  all  non¬ 
routine  disclosures  of  statistics.  Such  a 
system  shall  include  at  least  the  fol¬ 
lowing:  the  name  of  the  person  to 
whom  the  statistics  were  disclosed,  a 
general  statement  adequate  to  identify 
the  statistics,  the  date  of  the  disclo¬ 
sure  and  the  reason  or  reasons  for  dis¬ 
closure  to  include  disclosure  pursuant 
to  the  Freedom  of  Information  Act 
(FOIA). 

(1)  All  requests  for  statistics  submit¬ 
ted  in  response  to  a  requirement  of  a 
plan  shall  be  processed  consistent  with 
NOAA  Freedom  of  Information  Act 
regulations  (15  CFR  Part  903),  NOAA 
Directives  Manual  21-25,  Department 
of  Commerce  Administrative  Orders 
205-12  and  205-14  and  15  CFR  Part  4. 

(2)  The  Assistant  Administrator  for 
Fisheries  or  his  designee  shall  not  dis¬ 


close  to  the  public  statistics  in  other 
than  aggregate  or  summary  form 
except  as  required  by  (x>urt  order. 

(3)  The  Assistant  Administrator  for 
Fisheries  shall  have  the  authority  to 
issue  all  initial  denials  of  requests  sub¬ 
ject  to  the  FOIA  for  statistics  submit¬ 
ted  in  response  to  a  plan.  All  initial 
denials  shall  indicate  that  exemption  3 
‘of  FOIA  (5  U.S.C.  552(b)(3))  is  the 
basis  for  denial,  making  specific  refer¬ 
ence  to  section  303(d)  of  the  Act  and 
reciting  in  its  entirety  the  first  sen¬ 
tence  of  that  section.  Further,  citing 
this  regulation,  the  denial  letter  shall 
indicate  that  the  application  of  section 
303(d)  is  non-discretionary  and  shall 
refer  specifically  to  the  appropriate 
portion  of  the  applicable  plan  that  re¬ 
quired  the  submission  of  the  requested 
statistics.  Exemption  (b)(4)  (5  U.S.C. 
552(b)(4)),  as  well  as  other  applicable 
FOIA  exemptions,  may  be  cited  in  ad¬ 
dition  where  appropriate. 

(4)  The  Assistant  Administrator  for 
Fisheries  may  release  statistics  to  the 
public  in  aggregate  or  summary  form 
only  in  those  instances  where  the  dis¬ 
closure  would  not  directly  or  indirectly 
reveal  the  identity  or  business  of  any 
person  who  submits  such  statistics. 
Such  identification  may  occur  in  in¬ 
stances  where  the  statistics  submitted 
have  some  unique  character  or  the  re¬ 
quest  for  the  statistics  is  so  narrow  as 
to  identify  in  advance  the  person  who 
has  submitted  the  statistics.  In  such 
instances  the  Assistant  Administrator** 
for  Fisheries  shall  consider  the  infor-  - 
mation  as  exempt  from  disclosure  and 
shall  issue  an  initial  denial  as  required 
by  this  Part.  The  NOAA  Office  of 
General  Counsel  shall  be  consulted 
prior  to  the  public  release  of  statistics 
which  may  reveal  the  identity  or  busi¬ 
ness  of  any  person  who  submits  such 
statistics  or  the  issuing  of  denials  of 
requests  for  disclosure. 

(5)  Appeals  from  initial  denials  shall 
be  made  to  the  Administrator  of 
NOAA,  Department  of  Commerce, 
Washington,  D.C.  20230.  The  Adminis¬ 
trator  shall  not  make  discretionary  re¬ 
lease  of  statistics  unless  upon  review  it 
is  determined  that  the  Assistant  Ad¬ 
ministrator  for  Fisheries  improperly 
applied  exemption  (bK3)  to  the  re¬ 
quested  statistics.  In  such  cases  the 
Administrator  will  instruct  the  Assis¬ 
tant  Administrator  to  release  the  sta¬ 
tistics  to  the  requestor. 
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